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§1627.7

fees and dues shall be accounted for
and included in the annual audit of the
recipient receiving these funds as Cor-
poration funds.

§1627.7 Tax sheltered annuities, re-
tirement accounts and pensions.

No provision contained in this part
shall be construed to affect any pay-
ment by a recipient on behalf of its em-
ployees for the purpose of contributing
to or funding a tax sheltered annuity,
retirement account, or pension fund.

[62 FR 19418, Apr. 21, 1997]

§1627.8 Recipient policies, procedures
and recordkeeping.

Each recipient shall adopt written
policies and procedures to guide its
staff in complying with this part and
shall maintain records sufficient to
document the recipient’s compliance
with this part.

[62 FR 19418, Apr. 21, 1997]
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§1628.1 Purpose

The purpose of this part is to set out
the Corporation’s policies and proce-
dures applicable to recipient fund bal-
ances. The Corporation’s fund balance
policies are intended to ensure the
timely expenditure of LSC funds for
the effective and economical provision
of high quality legal assistance to eli-
gible clients.

§1628.2 Definitions.

(a) Excess fund balance means a re-
cipient’s LSC fund balance that ex-
ceeds the amount a recipient is per-
mitted to retain under this part.

(b) LSC support means the sum of:

(1) The amount of financial assist-
ance awarded by the Corporation to the

45 CFR Ch. XVI (10-1-08 Edition)

recipient for the fiscal year included in
the recipient’s annual audited financial
statement, not including one-time and
special purpose grants; and

(2) Any LSC derivative income, as de-
fined in §1630.2(c), earned by the recipi-
ent for the fiscal year included in the
recipient’s annual audited financial
statement, not including derivative in-
come from one-time and special pur-
pose grants.

(c) The LSC fund balance is the excess
of LLSC support plus the prior year car-
ryover amount over expenditures of
LSC funds (including capital acquisi-
tions), as each is reported in the recipi-
ent’s annual financial statements.

(d) The fund balance percentage is the
amount of the LSC fund balance ex-
pressed as a percentage of the recipi-
ent’s LSC support.

(e) Recipient, as used in this part,
means any grantee or contractor re-
ceiving financial assistance from the
Corporation under section 1006(a)(1)(A)
of the LSC Act.

§1628.3 Policy.

(a) Recipients are permitted to retain
from one fiscal year to the next LSC
fund balances up to 10% of their LSC
support.

(b) Recipients may request a waiver
to retain a fund balance up to a max-
imum of 25% of their LSC support for
special circumstances.

(c) Recipients may request a waiver
to retain a fund balance in excess of
25% of a recipient’s LSC support only
for the following extraordinary and
compelling circumstances when the re-
cipient receives an insurance reim-
bursement, the proceeds from the sale
of real property, or a payment from a
lawsuit in which the recipient was a
party.

(d) A waiver pursuant to paragraph
(b) or (c) of this section may be granted
at the discretion of the Corporation
pursuant to the criteria set out in
§1628.4(d).

(e) In the absence of a waiver, a fund
balance in excess of 10% of LLSC support
shall be repaid to the Corporation. If a
waiver of the 10% ceiling is granted,
any fund balance in excess of the
amount permitted to be retained shall
be repaid to the Corporation.
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(f) A recovery of an excess fund bal-
ance pursuant to this part does not
constitute a termination under 45 CFR
part 1606. See §1606.2(c)(2)(ii).

(g) One-time and special purpose
grants awarded by the Corporation are
not subject to the fund balance policy
set forth in this part. Revenue and ex-
penses relating to such grants shall be
reflected separately in the audit report
submitted to the Corporation. This
may be done by establishing a separate
fund or by providing a separate supple-
mental schedule of revenue and ex-
penses related to such grants as a part
of the audit report. No funds provided
under a one-time or special purpose
grant may be expended subsequent to
the expiration date of the grant with-
out the prior written approval of the
Corporation. Absent approval from the
Corporation, all unexpended funds
under such grants shall be returned to
the Corporation.

§1628.4 Procedures.

(a) Within 30 days of the submission
to LSC of its annual audited financial
statements, a recipient may request a
waiver of the 10% ceiling on LSC fund
balances. The request shall specify:

(1) The LSC fund balance as reported
in the recipient’s annual audited finan-
cial statements;

(2) The reason(s) the excess fund bal-
ance resulted;

(3) The recipient’s plan for disposi-
tion of the excess fund balance during
the current fiscal year;

(4) The amount of fund balance pro-
jected to be carried forward at the
close of the recipient’s current fiscal
year; and

(5) The special circumstances justi-
fying the retention of the excess fund
balance up to 25%, or the extraordinary
and compelling circumstances set out
in §1628.3(c) justifying a fund balance
in excess of 256%.

(b) Within 45 days of receipt of the re-
cipient’s waiver request submitted pur-
suant to paragraph (a) of this section,
the Corporation shall provide a written
response to the request and a written
notice to the recipient of any fund bal-
ance due and payable to the Corpora-
tion as well as the method for repay-
ment.

§1628.4

(c) In the event that repayment is re-
quired, the Corporation shall give writ-
ten notice 30 days prior to the effective
date for repayment. Repayment shall
be in a lump sum or by pro rata deduc-
tions from the recipient’s grant checks
for a specific number of months. The
Corporation shall determine which of
the specified methods of repayment is
reasonable and appropriate in each
case after consultation with the recipi-
ent.

(d) The decision of the Corporation
regarding the granting of a waiver
shall be guided by the statutory man-
date requiring the recipient to provide
high quality legal services in an effec-
tive and economical manner. In addi-
tion, the Corporation shall consider the
following factors:

(1) Emergencies, unusual or unex-
pected occurrences, or the cir-
cumstances giving rise to the existence
of a fund balance in excess of 10% of
LSC support set out in §1628.3(b) or (c);

(2) the special needs of clients;

(3) The need to retain a cash reserve
for payments to private attorneys par-
ticipating in the recipient’s private at-
torney involvement (PAI) program; for
acquisition of equipment or property;
or for other expenditures which are
reasonable and necessary for the per-
formance of the LLSC grant; and

(4) The recipient’s financial manage-
ment record.

(e) The Corporation’s written ap-
proval of a request for a waiver shall
require that the recipient use the funds
it is permitted to retain within the
time period set out in the approval and
for the purposes approved by the Cor-
poration.

(f) Excess fund balances approved by
the Corporation for expenditure by a
recipient shall be separately reported
by natural line item in the current fis-
cal year’s audited financial statements.
This may be done by establishing a sep-
arate fund or by providing a separate
supplemental schedule as part of the
audit report.

(g) The recipient shall promptly in-
form and seek guidance from the Cor-
poration when it determines a need for
any changes to the conditions on tim-
ing or purposes set out in the Corpora-
tion’s written approval of a recipient’s
request for a waiver.
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